
STATE OF NEW MEXICO 

WATER QUALITY CONTROL COMMISSION 

 

 

IN THE MATTER OF: 

 

PETITION FOR REQUEST FOR VARIANCE  

FROM REGULATION 20.6.6 NMAC, 

IRONHORSE PERMIAN BASIN, LLC,     WQCC No. 20-72(V) 

RENEWAL FOR CLOSURE DP-796, 

 

 Ironhorse Permian Basin, LLC 

 Petitioner 

 

 

ORDER AND STATEMENT OF REASONS 

 

This matter came before the New Mexico Water Quality Control Commission 

(“Commission”) on the Variance Request (“Petition”) from Glorieta Geoscience, Inc. on behalf 

of Ironhorse Permian Basin, LLC (“Ironhorse”), filed October 22, 2020, for a variance from the 

Dairy Rules, 20.6.6.30(A)(1)(c), (e), and (f) NMAC.  The requirements of 20.6.6.30(A)(1)(c), 

(e), and (f) NMAC are also included as requirements in Ironhorse’s closure discharge permit, 

DP-796.  The New Mexico Environment Department (“Department”) submitted its response to 

the Variance on December 24, 2020, recommending approval of the variance.  On January 21, 

2021, the parties jointly moved to schedule a hearing and Ironhorse agreed to waive the 90-day 

hearing requirement of 20.1.3.18(C)(1) NMAC.  On February 18, 2021, the Commission entered 

an order granting the request for hearing request and the waiver. The Commission set the hearing 

for June 8, 2021. 

A duly constituted quorum of the Commission met on June 8, 2021 by video conference, 

and conducted a public hearing on the Petition in accordance with the Commission’s 

adjudicatory procedures in 20.1.3 NMAC.  Albuquerque Court Reporting Services made a 

verbatim transcript of the public hearing, including the deliberations of the Commission, 

pursuant to 20.1.3.18(E) NMAC. 
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Notice of the public hearing on the Petition was published one time in English and 

Spanish in the Albuquerque Journal and the Roswell Daily Record on March 28, 2021.   

In accordance with its Statement of Intent to Present Technical Evidence, filed on April 

28, 2021, pursuant to 20.2.3.18(F) NMAC and the First Amended Scheduling Order, Ironhorse 

presented the technical testimony of one witness, Steve Jetter of Glorieta Geoscience, Inc.   

In accordance with its Statement of Intent to Present Technical Testimony, filed on April 

28, 2021, the Department presented the direct technical testimony of Sarah Schnell of the 

Department’s Ground Water Quality Bureau.  The Department also made Nancy McDuffie 

available for questioning.  The Department witnesses confirmed the Department’s support for the 

variance. 

The Hearing Officer admitted Ironhorse Exhibits 1 through 18 and the Department’s 

Exhibits 1 through 7 into the record. 

The Hearing Officer closed the public hearing on June 8, 2021.  After due deliberation, 

the Commission voted unanimously by roll call vote to approve the variance request, for the 

reasons stated below. 

STATEMENT OF REASONS 

1. The New Mexico Water Quality Act, NMSA 1978, Section 74-6-4.H (2019) 

provides that the Commission “may grant an individual variance from any regulation of the 

commission whenever it is found that compliance with the regulation will impose an 

unreasonable burden upon any lawful business, occupation or activity.  The commission may 

only grant a variance conditioned upon a person effecting a particular abatement of water 

pollution within a reasonable period of time. Any variance shall be granted for the period of time 

specified by the commission.  The commission shall adopt regulations specifying the procedure 
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under which variances may be sought, which regulations shall provide for the holding of a public 

hearing before any variance may be granted.” 

2. The Commission adopted 20.6.2.1210 NMAC, which specifies the procedure for 

variance requests.  Specifically, 20.6.2.1210.B, C, & E NMAC provide:   

 B.  The variance petition shall be reviewed in accordance with the 

adjudicatory procedures of [20.1.3 NMAC].   

 C.  The commission may grant the requested variance, in whole or in part, 

may grant the variance subject to conditions, or may deny the variance.  If the 

variance is granted in whole or in part, or subject to conditions, the commission 

shall specify the length of time that the variance shall be in place. 

. . .  

 E. For variances granted for a period in excess of five years, the 

petitioner shall provide to the department for review a variance compliance report 

at five year intervals to demonstrate that the conditions of the variance are being 

met, including notification of any changed circumstances or newly-discovered 

facts that are material to the variance 

 

3. On October 22, 2020, Glorieta Geoscience, Inc. submitted the Petition on behalf 

of Ironhorse, requesting a variance from 20.6.6.30(A)(1)(c), (e), and (f) NMAC.  The 

requirements of 20.6.6.30(A)(1)(c), (e), and (f) NMAC are also included as requirements in 

Ironhorse’s closure discharge permit, DP-796.  The Petition stated: 

Ironhorse Permian Basin proposes to forego the emptying and closure of the two 

settlement impoundments and the green water lagoon and retain them for 

beneficial use.  The impoundment/lagoon system would serve two purposes: 

 

 1. The primary purpose for the lagoon would be for storage of 

groundwater pumped from facility wells to be used for commercial water sales. 

 2. A secondary use is for continued use to provide stormwater control 

and retention at the facility.  IPB has purposely designed, engineered and 

developed the rail terminal and track layout and site drainage to utilize the 

existing impoundments for stormwater collection.  The developed property 

consists of track beds, roads, and loadout areas that are less permeable to 

stormwater infiltration than under the former dairy operations.  Without the 

existing impoundments, stormwater runoff would damage multiple tracks, 

switching facilities and potentially flood neighboring farmer’s fields. 

 

Petition at 3. 
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4. On December 24, 2020, the Department submitted its response to the Variance 

recommending approval of the variance.  Specifically, the Department stated that Ironhorse 

“demonstrated that compliance with [the] requirements would create an unreasonable burden by 

requiring permanent closure of the synthetically [lined] impoundment system that is still being 

used for storm water control.”  Response at 5.  Additionally, the Department stated that ‘[t]use of 

an existing synthetically lined impoundment for storage of ground water obtained via facility 

water rights for commercial water sales does not pose an inherent threat to ground water 

quality.”  Response at 6. 

5. At the hearing, Mr. Jetter testified that 20.6.6.30(A)(1)(c), (e), and (f) NMAC 

requires Ironhorse to close the lined impoundments at the facility, including removing or 

perforating the liner of the impoundments.  He testified that compliance with the rules would 

require Ironhorse to close the impoundments and construct new, virtually identical 

impoundments, to operate its commercial water sales business.  He also testified that the 

impoundments that are the subject of the Petition were only used as part of the prior dairy 

operation for a limited period of time and cost about $458,000 to construct in 2011.  He further 

testified that they could cost about $1,000,000 to replace.   

6. Based on the review of the direct testimony of Ironhorse’s witness, Mr. Jetter, and 

his response to questions from the Commission and the testimony of the Department’s witnesses, 

Ms. Schnell and Ms. McDuffie, and their response to questions from the Commission,  Ironhorse 

has established that compliance with the closure requirements of the Dairy Rules, 

20.6.6.30(A)(1)(c), (e), and (f) NMAC, impose  “an unreasonable burden” upon Ironhorse and 

that operation under the variance will protect groundwater and not result in an exceedance of the 

ground water standards in 20.6.2.3103 NMAC. 
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7. Additionally, Ironhorse has demonstrated that the length of the variance should be 

indefinite, based on the useful life of the impoundments.  Therefore, Ironhorse shall comply with 

20.6.2 .1210.E NMAC, and submit a variance compliance report to the Department at five (5) 

year intervals “to demonstrate that the conditions of the variance are being met.” 

IT IS SO ORDERED. 

Done this 12th day of July, 2021, in Santa Fe, New Mexico. 

____________________ 

Gabriel Wade, Vice Chair 

Water Quality Control Commission 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on July 12, 2021, a true and correct copy of the foregoing Order and 

Statement of Reasons was served via electronic mail to the following: 

 

Christopher Atencio 

Assistant General Counsel 

Office of General Counsel 

New Mexico Environment Department 

121 Tijeras, NE, Ste. 1000 

Albuquerque, NM  87102 

Christopher.atencio@state.nm.us 

 

Attorney for the New Mexico 

Environment Department 

Robert F. Sanchez 

New Mexico Office of the Attorney General 

408 Galisteo St., 

Santa Fe, NM 87501 

rfsanchez@nmag.gov 

 

  

Louis W. Rose 

Kari Olson 

Post Office Box 2307 

Santa Fe, New Mexico 87504-2307 

(505) 982-3873 

lrose@montand.com 

kolson@montand.com 

 

Attorneys for Ironhorse Permian Basin, LLC 

Pamela Jones, Commission Administrator 

Water Quality Control Commission 

P.O. Box 5469 

Santa Fe, NM 87502 

Pamela.Jones@state.nm.us 
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